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THE INSURANCE LAW JOURNAL 


% FIRE AND CASUALTY 


Arson.—In a suit on a fire policy, the insured’s conviction of 


burning the property covered by the policy was held to be 
merely prima facie evidence of the facts involved, and judg- 
ment was given on a verdict for the insured. (North River 
Ins. Co. of N. Y. v. Militello, Colo. Supreme Ct.) . . . .{ 300,041 


Rate Case.—Plaintiff issued a policy insuring certain paintings 


against loss by accident, fire, theft, or water. It sought to 
enjoin the commissioner of insurance and the rating bureau 
from applying the fire insurance rating act, contending that 
the policy was in the form of marine insurance and was 
not subject to the rating law. It was held that one of the 
purposes of the rating law was to prevent discrimination 
in fire insurance rates, and this purpose would be frustrated 
if companies had only to write a policy in the form of 
marine insurance in order to charge a rate different from 
that for substantially the same coverage in the form of fire 
insurance. (Northwestern Nat. Ins. Co. of Milwaukee v. 
Mortensen, Wis. Supreme Ct.). . .J 300,040. 


Burglary Insurance.—A burglar forcibly entered a vault and 


thereupon effected an entrance into a safe within the vault 
by manipulating the lock on its doors. Defendant denied 
liability on a burglary policy on the ground that the loss 
sustained was not covered, since entrance into the safe was 
not made with actual force and violence, as required by the 
terms of the policy. However, the contract was construed 
as covering theft from the vault rather than from the safe, 
and the loss was held to be within the coverage of the 
policy. (Robt. Orr & Co. v. Great American Indem. Co., 
Tenn. Supreme Ct.). . .{ 300,039. 


Explosion.—Defendant, engaged in drilling an oil well, knew 


that gas was escaping from the well and had settled around 
it. An infant died from burns received when a. lighted 
match, thrown to the ground, caused the gas to ignite. It 
was held that the trial court erred in sustaining a demurrer 
to plaintiff’s evidence since the child was, at the most, a 
technical trespasser whose presence defendant should have 
anticipated, and to whom he owed a degree of care com- 
mensurate with the dangerous character of natural gas. 
(Blaylock, Admx. v. Malernee, Okla. Supreme Ct.) 

{ 300,038. 


% NEGLIGENCE 
(Other than Automobile) 


Overfiow of River.—The plaintiff sought to recover damages 


to growing crops alleged to have been caused by the negli- 
gence of the defendant in building piers in a river channel, 
which allegedly caused driftwood to accumulate and caused 
the river to overflow. The verdict for the plaintiff could 
not be sustained since there was an absence of proof that 
a flood of the magnitude that damaged the plaintiff’s crops 
would not have flooded the land of the plaintiff in the 
absence of any driftwood which might have accumulated 
prior to the overflow. (Cole v. Shell Petroleum Corp., Kans. 
Supreme Ct.) . . .§ 400,188. 


Medical Testimony.—It was error for the jury to consider 
whether or not the cancer was caused by the wound in. 
flicted by the defendant’s negligence, when medical testi- 
mony showed that there was no causal connection between 
the trauma and cancer. The issue of causal connection 
under the evidence was wholly beyond the range of the 
experience of laymen, and of necessity they must accept 
the undisputed testimony of reputable specialists. (Kramer 
Service, Inc. v. T. B. Wilkins, Miss. Supreme Ct.) . . . J 400,190, 


Landlord and Tenant.—Plaintiff sustained injuries while walk- 
ing to her apartment in the building owned by the defendant 
when a decayed bannister which was used as a protec- 
tive guard gave way. The defendant-landlord was liable 
since he maintained control of the porches and failed to use 
reasonable care to keep the premises in repair. (Wells v, 
Wise, Ill. App. Ct.) . . .] 400,186. 


Escaped Steer.—Where the plaintiff was gored by a steer that 
escaped from a carload of cattle the defendant was loading, 
it was for the jury to determine under the evidence whether 
the defendant could have reasonably anticipated that injury 
would be inflicted by the animal, and whether it was negli- 
gent in permitting it to escape. (Yasoo & Miss. R. R. Co. 1, 
Gordon, Miss. Supreme Ct.). . .] 400,195. 


Joint Tort-feasors.—The plaintiff had dismissed several de- 
fendants in an action to recover damages for injury to land 
caused by the flow of oil and salt water from the operation 
of the defendant’s leaseholds. It was error not to instruct 
the jury that, as to the remaining defendants, the plaintiff 
should have introduced sufficient evidence to enable the 
jury to separate the amount of damage caused by the 
defendants from that inflicted by the dismissed defendants. 
(Cities Service Gas Co., et al. v. Barnhart, et al., Okla. 
Supreme Ct.). . . | 400,187. 


Jury Question.—Where the exact cause of the damage to the 
plaintiff’s stock of goods was in dispute and where suf- 
ficient evidence was introduced to carry the case to the 
jury, the finding of the jury was upheld on appeal. (Bell 
Shoe Stores, Inc. v. Metropolitan Life Insurance Co., N. C. 
Supreme Ct.). . .[ 400,191. 


City’s Liability—A city that maintains an electric power 
system acts in a propriety capacity and is bound to use the 
same degree of care in the maintenance of the system as a 
public utility, and where it is negligent in the operation it 
is liable in damages. (Webb, et al. v. The City of Oswego, 
Kans. Supreme Ct.). . . { 400,194. 


Unwholesome Food.—While the purchaser may recover from 
the retailer on a theory of implied warranty, recovery may 
not be had from a retailer by a stranger to the contract 
of sale, whether liability is predicated on a theory of negli- 
gence, or presumption of negligence, or implied warranty. 
(Conner, et al. v. Great Atlantic & Pacific Tea Co., et al., U.S. 
Dist. Ct., W. D. of Mo.)...9 400,197. 


Malpractice.—In order to recover for malpractice, the plain- 
tiff must show by competent evidence that the doctors 
failed to treat the plaintiff with the degree of care and skill 
prevalent among hospitals and doctors in the vincinity. 
(Blackburn v. The Security Benefit Assoc., et al., Kans. 
Supreme Ct.).. . 400,193. 
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Duty to Fence Right of Way.—Plaintiff’s mules were killed 


when they passed through an open gate on to defendant’s 
right of way. The fact that a tenant left the gate open did 
not relieve the defendant of its statutory liability for failure 
to fence. (Schulman v. A. T. & S. F. R. W. Co., Kans. 
Supreme Ct.).. .] 400,196. 


Attractive Nuisance.—Deceased, a girl of fourteen, was search- 


ing in a garbage dump on defendant’s property for toys. 
Rubbish, deposited in a quarry, floated on the surface of 
the water and gave the appearance of solid ground. When 
deceased started to cross, she sank, and was drowned. 
Recovery for the plaintiff was proper because the condi- 
tion created an attractive nuisance. (Cicero State Bank, 
Adm. v. Dolese and Shepard Co., Ill. App. Ct.). . .{ 400,192. 


* LIFE x 


Assignment.—Insured’s wife was named beneficiary in his life 


“ce 


policy. He changed the beneficiary to his “estate” and 
assigned the policy pursuant to an agreement that from 
the proceeds received, the assignee would deduct the amount 
due it and pay the balance to the wife. When insured’s 
administrators claimed the balance, the wife was held to be 
entitled to it on the theory that the assignee held the 
balance as trustee for her benefit. The court further deter- 
mined that although the transfer to the wife was fraudulent, 
it would not be set aside because the policy had no cash 
surrender value. (Union Central Life Ins. Co. et al. v. 
Flicker et al., U. S. C. C. A., 9th C.)...9 500,148. 


Presumption of Death.—In order to raise the presumption of 


death in a suit on a life policy, the beneficiary alleged that 
the insured had been absent and unheard from for seven 
years. Defendant presented counter evidence tending to 
rebut plaintiff’s evidence of diligence and thoroughness in 
her efforts to locate the insured. This evidence, whatever 
its weight, tended to raise an issue of fact for the jury, 
and it was held that the trial court erred in directing a 
verdict for the plaintiff. (Bonnano v. Prudential Ins. Co. of 
America, R. I, Supreme Ct.). . . ] 500,147. 


War Risk Insurance.—The beneficiaries of a war risk policy 
attempted to prove that insured was totally and permanently 
disabled by pulmonary tuberculosis from the date of his 
discharge until his death, and therefore was excused from 
the payment of premiums. It was held that the existence 
of pulmonary tuberculosis does not of itself establish total 
and premanent disability and, since the beneficiaries failed 
to prove either the extent of the affliction or the date of its 
origin, a directed verdict for defendant was proper. (Crews, 
Adm. v, United States, U. S. C. C. A., 7th C.)... 500,146. 


Disability Benefits—Insured was paid monthly benefits for 
several years. When the insurer refused further payments 
on the ground that insured was not totally disabled, the 
latter brought suit and, in his complaint, demanded dam- 
ages based on his life expectancy, plus premiums he would 
have had to pay on the policy. The lower court sustained 
the complaint, giving in one lump sum the full benefits 
for insured’s expectancy of life. The appellate court, how- 
ever, struck out that portion of the claim which was in 
excess of the accrued benefits, limiting insured to a claim 
at most for only those benefits for those months which 
had already accrued. (Radin v. Mass, Accident Co., N. Y. 
App. Div.). . 7 500,150. 
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Reinstatement.—In a veteran’s petition for a writ of manda- 
mus to compel the Administrator of Veterans’ Affairs 
to reinstate his policy, with the total disability provision 
included therein, it was held that the veteran merely had 
to show that he was in as good health as he was at the 
due date of the premium in default. (U. S. ex rel. Lyons v. 
Hines, Adm. of Veterans’ Affairs, U. S. Ct. of App., D. of C.) 
.. $500,149. 


Violation of Law.—The defence to a suit on a policy was that 
insured died in consequence of a violation of law. How- 
ever, it was shown that insured was shot and killed while 
resisting an unlawful arrest and, since this did not con- 
stitute a violation of law, recovery was allowed under the 
policy. (Sov. Camp., W. O. W. v. Corpus, Texas Ct. of Civ. 
App.). . .[ 500,145. 


*% AUTOMOBILE * 


Humanitarian Doctrine.—An instruction covering all factual 
issues, embracing in its defensive features defendant’s negli- 
gence under the humanitarian doctrine, and injecting into 
a consideration of plaintiff’s humanitarian case the issue of 
antecedent primary negligence of plaintiff’s servant, is er- 
roneous. (State ex rel. Grisham v. Allen, Mo. Supreme Ct.) 
.. 1 700,554. 


Duty to Avoid Collision.—Plaintiff’s husband was killed in a 
collision between the car he was driving and a truck of 
defendants. The court’ below erred in refusing to admit 
evidence of deceased’s intoxication, and also in instructing 
the jury to the effect that the duty imposed on the defend- 
ants to avoid the collision was greater than that owed by 
decedent. (Stuart v. McVey, Idaho Supreme Ct.) . . .f 700,555. 


Defective Brakes.—Upon approaching an intersection, the 
driver of a bus applied his foot brake. It failed to hold, 
but he did not use the emergency until he was within thirty 
feet of the corner. He was traveling at an excessive rate 
of speed. The court found negligence in this conduct and 
entered judgment for plaintiff. (Rochefort v. Teche Lines, 
Inc., La. Ct. App.) . . . J 700,567. 


Character of Vehicle—A three wheeled vehicle had a body 
like a small truck. The driver straddled a saddle seat and 
steered by handle bars. It was held that the vehicle was 
a motor vehicle within the terms of a policy insuring the 
driver against injuries sustained while riding in a motor 
vehicle. (Womack v. Life & Casualty Ins. Co., La. Ct. App.) 
.. . 700,550. 


Control of Cab Driver.—Plaintiff was injured while a passenger 
in a cab which was owned by one party, driven by his 
servant and subject to the orders of the appellant taxicab 
company. The court determined that the servant served 
two masters and held the taxicab company liable. (Meri- 
dian Taxicab Co. v. Ward, Miss. Supreme Ct.). . .§ 700,561. 


Pedestrian Injured—Where evidence as to the accident in 
which plaintiff was injured was conflicting, the court erred 
in directing a verdict for the defendant. Such conflict 
presented a question for the jury. (Salerno v. Sheern, R. 1. 
Supreme Ct.).. .{[ 700,551. 
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Automobile—continued 

Crossing Signals.—Trains approaching crossings are required 
to give certain signals and if they fail so to do, the railroad 
will be liable to anyone injured in a collision even though 
such person may himself have been negligent in causing 
the collision. The plaintiff has the burden of proving that 
the proper signals were not given. (Southern Ry. Co. v. 
Berry, Exr'x, Va. Supreme Ct. of App.). . .[ 700,564. 


Concurrent Negligence.—Plaintiff’s intestate died as a result 
of injuries sustained when he was hit by the car of one 
defendant and subsequently run over by the car of respond- 
ent. Both defendants were held jointly liable. (Hawkes, 
Adm’x v. Goll et al., N. Y. App. Div.) . . .| 700,568. 


Indemnity Policy.—An insurer, which is bound to defend any 
actions brought against the insured for damages on account 
of injury sustained, is not bound to make an offered settle- 
ment with the injured, where it believes from affidavits 
made, that the insured was not at fault in causing the 
accident. (Blue Bird Taxi Corp. v. American Fidelity & 
Casualty Co., U. S. Dist. Ct., E. Dist., S. C.)... 700,558. 


Traffic Lights Out of Order.—A city is not liable for damages 
caused in a collision which resulted when two cars ap- 
proached an intersection and the lights showed green for 
both directions, The maintenance of such lights is a gov- 
ernmental function and no active wrongdoing on the part 
of the city is present. (Vickers v. City of Camden, N. J. 
Ct. Err. & App.). . .¥ 700,560. 


Scope of Employment.—Where the employee was not re- 
quired to use his car on his job and where, at the time of 
the collision, the car was being driven on a personal errand 
of the owner, the employer was not held liable to plaintiff 
for injuries sustained when the car was thrown against her 
as the result of its having collided with another car. (Pesot 
v. Yanda et al., Mo. Supreme Ct.). . .{ 700,553. 


Head-on Collision.—Subsequent to the collision, the cab in 
which plaintiffs were riding was on its own side of the road 
and the other car straddled the center line. The evidence 
pointed to the fact that the cab had been driven at a rea- 
sonable rate of speed and on its own side of the road. 
Judgment against the driver thereof was reversed. (Lam- 
bert v. Miller's Adm’r, Ky. Ct. App.). . .] 700,566. 


Conflicting Evidence.—In an action for damages where the 
evidence is conflicting, it is proper to submit the case to 
the jury, whose findings on the evidence will not be dis- 
turbed on appeal. (Burrage v. Red Arrow Taxi Co., Texas 
Ct. Civ. App.). . .§ 700,557. 


Unobstructed Railroad Crossing.—Plaintiff’s husband was 
killed when an interurban car of defendant ran into the. 
truck and trailer in which deceased and a number of others 
were riding. The jury found that the crossing was unob- | 
structed and that had the truck driver looked, he should” 
have seen the train and avoided the collision. No negli- 
gence on the part of the defendant was shown. (Watson, 7 
Adm’x v. Vanosdal, Rec’r, Ind. Supreme Ct.). . .[ 700,552, 


Blinding Lights.—Plaintiff was injured when struck by the car 
of one defendant. The driver of that car, blinded by the © 
lights of the approaching truck owned by the other defend- 7 
ant, did not see the plaintiff. The driver of the truck turned ~ 
towards the car as it approached in violation of the state ‘ 
statute. Questions as to negligence and proximate cause _ 
were properly left to the jury. (American Bakeries Co. v, ~ 
Johnson et al., Ga. Ct. App.). .. 700,563. 


Control of Car.—A prospective purchaser of one of plaintiff- 
dealer’s cars was driving the car when the accident occurred, 
An agent of plaintiff was in the car with the driver, but the 
court found that the agent did not exercise any control 
over the same. This finding was held insufficient to support 
a refusal to impute the driver’s negligence to plaintiff, 
(Archambault v. Holmes, Conn. Supreme Ct. of Err.)... 
q 700,556. 


Traffic Act Violation.—An instruction to the effect that the 
violation of the traffic act alleged was not conclusive evidence 
of negligence although it was a circumstance from which the 


jury might find negligence, was not erroneous. (Farley v. 
Kearson, N. J. Ct. Err. & App.). . . 1 700,559. 


Switching Cars on Track.—Defendant’s train had passed the 
crossing, and the warning signal had stopped. Plaintiff 
stopped, looked and listened before ordering the driver of 
his truck to proceed slowly across the tracks. As the truck 
was driven upon the tracks the train backed up and a 


collision resulted. Judgment for plaintiff was affirmed. 
(Southern Railway Co. v. Campbell, Va. Supreme Ct. App.) 
.. 700,565. 


Truck Parked Near Tracks.—Plaintiff was injured when the 
truck from which he was unloading kindling wood knocked 
him down, the truck having been hit by a locomotive. Plain- 
tiff did not remember if the train bell was sounded, although 
the engineer claimed that it was. Although the engineer 
was negligent it was error for the court to submit the 
case on the theory of negligence in failing to ring the bell, 
such not having been shown. (Little v. Manufacturers Rail- 
way Co., St. Louis Ct. App.). . .] 700,562. 
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